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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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Idn tcase of goods exported outside India éxport ta Nepal or Bhutan, without pa.ymen-t'of‘
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Credit of any-duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under. and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998. ‘ . R
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The above application shall be-made in duplicate in Form-No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which-
the order sought to be appealed against is communicated and shall be-accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. - ‘ . .
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where-the amount involved is more

than Rupees One Lac. ‘

Appeal to Custom, Excise, & Service Tax Appellate Tribunal. . . )
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the special-Bench of Custom,. Excise & Service Tax -_Appéilate_ Tribunal of West.Block
No.2, R.K. Puram, New Dellh'ii1‘ in all matters relating to cla's_s‘ification_'vallu'v'ation and. :
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To the west regional bench- of Customs, Excide & Service Tax Appellate Tribunal
(CESTAT) atg'O¢20,,New~Mietal.Hospitél Compound, Meghani Nagar,~‘Ahmedabad': 380 |

018. in case of appeals otherthan as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as -

accompanied against (one which at least should be accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Assit. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' -
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In case .of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding. the fact that the one appeal. to the
Appellant Tribunal or the one application to the Central-Govt. As the .case may. be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. .

prescribed under Rule 6 of Central Excise(%\ppeal;) Rules, 2001 and- shall be
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One copy of applicétion or O.1.O. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
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Attention in invited to the rules covering these and other réiafed matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For én appeél to b'e filed.tiieforé 1th_e‘iCE'ST_AT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to-be pre-deposited. It may be noted that the.
pre-de’posit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall'incmdé:

(i) :amount determined under Section| 11 D;

(i) = amount of erfoneous Cenvat Credit taken, -

(i)  amount payable under. Rule 6 of the Cenyat.Credlt ques.
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ORDER IN APPEAL

The subject appeals are filed by M/s. Asarwa Mills,( A Div. of Bengal Tea &
Fabrics Ltd.), Asarwa Road, Ahmedabad (hereinafter referred to as ‘the appellant’)
against the Order in Original Nos. MP/12/DEM/AC/2017 /KDB (hereinafter referred
to as ‘the impugned orders’) passed by the Assistant Commissioner, CGST,Central
Excise, Division-II, Ahmedabad-North (hereinafter referred to as ‘the adjudicating
adthority’). are engaged in manufacture of Yarn, Cotton Fabrics/Knitted fabrics
under Chapter 52 & 55 of Central Excise Tariff Act, 1985. they are availing facili:cy of
Cenvat Credit as per Cenvat Credit Rules, 2004.
2. The facts in brief of the case are, during the course of Audit for the period
October, 2014 to December, 2015 ,it was observed that the appellant had not paid
Central Excise Duty on the removal of the old Capital Goods viz. SH Drill machine, |
SH Auto Coner, SH ring frame, compressor, etc. after 10 years of use. After 10 years
of use of the said Capital Goods, the amount calculated as per the formula given in
Rule 3 (5 A) (a)(ii) of Cenvat Credit Rules, 2004, as comes to Zero’ which is less than
the amount equal to the duty leviable on transaction value. The value of clearance of
the said Capital goods is Rs. 1,20,26,628/-.Hence, Central Excise duty amounting to
Rs.14,95,987/-required to be recovered from them along with interest and penalty.
Therefore, Show Cause Notice was issued, and decided vide above order.
3. Being aggrieved with the impugned order the appellant has filed the instant

appeal, on the following main grounds;

x

L | That they not agree with demand of recovery of duty on capital goods cleared by
them after use on completion of 10 years under Rule 3(5) of Cenvat Credit Rules,
2004, on the following grounds:

II. That under Rule 3 (5) (a) of Cenvat Credit Rules, 2004, substituted by Notification
No. 12/2013-CE (NT), dated 27.09.2013, if the capital goods other than computer or
computer peripherals on which credit has been taken are removed after being used,
the manufacturer or the provider of output service shall pay an amount equal to the
Cenvat Credit taken on the said goods reduced by 2.5% for each quarter or to pay
duty on transaction value whichever is higher. They had paid duty accordingly
following the prescribed procedures. that there is no mention anywhere in Rule 3 of
the Cenvat Credit Rules, 2004, that the goods cleared from the factory after use on
completion of 10 years are liable to duty under Rule 3 (5) of Cenvat Credit Rules,
2004.

iii. There is no dishonest or fraudulent conduct on their part in suppressing.the
facts or any willful mis-statement to evade the duty payable by them. A

. They had paid duty on Capital Goods in question at the time of their
procurement. In reference to demand of duty on the said goods which amounts to
recovery of duty second time. In this connection they relied on the case law reported

in 2007 (210) ELT 433(Tri-Mum). 3




-< -
F.No.V2(52)95/North/Appeals/17-18

.. As regards the value of the Capital goods came to be Zero after calculation as
per formula, Coming to zero balance is not their fault :’iS it has accrued to following
of procedure prescribed under Notification No. 12 /20013-CE (NT) dated 27.09.2013.

vi. That they are bonafide Tax payers. when the capital goods in question are
removed after use for a period of 10 years or more, the third proviso to Rule 3 (5) of
Cenvat Credit Rules, 2004, will come into play which implies that on such removals,
duty @ of 2.5% per quarter or fractions thereof, can be claimed as depreciation and
only remaining portion of duty needs to be paid. that they have not claimed
depreciation on the Capital Goods in question from the Income Tax.

vii. The ‘goods in question were procured beforel0Q years of their clearance and
therefore, no question of paying duty on them arises. In this connection, they relied
of the following case laws ;

1.2012 (280) ELT 470 (Tri-Del.) and 2011 (268) ELT 161 (P&H), 2. 2012 (281) ELT
714 (Del.), 3. 2013 (288) ELT 541 (Tri - LB), 4. 2017 (345) ELT 542 (T.Del.),

Rule 3 (54) ibid not applicable when capital goods cleared after long use.
vili. There being no suppression of facts or willful mis-statement on our part ,for

_wrongly taking credit in clearance of Capital Goods in question hernce invocation of
larger period for recovery of duty not applicable in their case.They relied on the
following case laws 1. 2005 (188) ELT 149 (SC) 2. 2010 (260) ELT 17 (SC),

3. 2013 (260) ELT 61 (Guj.),

4. Personal hearing in the case has been held on 21-3-.2018 and Shri Sanjiv
Kumar Singh, Authorized Signatory and their Consultant Shri K.V.Parmar, appeared
before me :)n behalf of the appellant. They reiterated the submissions made vide
their appeal memorandum. I have carefully gone through the case records, GOA, and
submission made by the appellant at the time of personal hearing. The issue
required to be decided is whether duty required to be recovered in respect of removal
of the Capital Goods after 10 years of use. I find that the appellant has removed the
Capital Goods after 10 years of utilization. Rule 3(5) of the Cenvat Credit Rules,2004,
which is as under; Rule 3 (5A) (a) of the Cenvat Credit Rules, 2004, as amended,

“ If the capital goods on which CENVAT credit has been taken, are removed after
being used, the manufacturer or provider of output services shall pay an amount
equal to the CENVAT Credit taken on the said capital goods reduced by the
percentage points calculated by straight line method as specified below for each
quarter of a year or part thereof from the date of taking the CENVAT Credit, namely
ii. For capital goods, other than computers and computer penpherals @ 2.5% for

each quarter:

Provided that if the amount so calculated is less than the amount equal to the
duty leviable on transaction value, the amount to be paid Shall be equal to the duty ‘
leviable on transaction value. % o
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S. The above proviso to Rule 3(5) was omitted and sub-Rule 5A to Rule 3
substituted w.e.f.17.03.2012 vide Notification No. 18/2012-CE (NT),dated
17.03.2012. The substituted Rule 5A provided that if the capital goods, on which
CENVAT credit has been taken, are removed after being used, whether as capital
goods or as scrap or waste, the manufacturer or provider of output services shall pay
an amount equal to the CENVAT credit taken on the said capital goods reduced by
the percentage points calculated by straight line method as specified below for each
quarter of a year or part thereof from the date of taking the CENVAT credit,
namely:-.
(b) for capital goods, other than computers and computer peripherals @ 2.5% for
each quarter:

Provided that if the amount so calculated is less than the amount equal to the duty
leviable on transaction value, the amount to be paid shall be equal to the duty
leviable on transaction value.

6. The said Rule 3(5A) was again substituted vide Notification No. 12/2013-CE
(NT), dated 27.09.2013, .
“ (5A) (a) If the capital goods, on which CENVAT credit has been taken, are removed
éfter being used, the manufacturer or provider of output services shall pay an
amount equal to the CENVAT Credit taken on the said capital goods reduced by the
percentage points calculated by straight line method as specified below for each
quarter of a year or part thereof from the date of taking the CENVAT Credit, namely:-
(i) for capital goods, other than computers and computer peripherals @ 2.5% for
each quarter: ’
Provided that if the amount so calculated is less than the amount equal to the duty
leviable on transaction value, the amount to be paid shall be equal to the duty
leviable on transaction value.

(b) If the capital goods are cleared as waste and scrap, the manufacturer shall pay

an amount equal to the duty leviable on transaction value.”

From the above provisions, it is clear that sub-rule 3(5A) coveres two situations.

First, where the capital goods being removed from the factory after being put to-use
for being used as capital goods, and second, where the capital goods are cleared as
scrap.

7. I find that as the appellant has removed the Capital Goods after 10 years of
use, they are liable to pay Central duty on the value arrived after deduction of 2.5%
per quarter as per straight line method . According to calculation the value of the
capital goods becomes ZERO, after 10 years, as such the appellant’s contention is
that they are not liable to pay Central Excise Duty on the same. Now I would like to
point out that the said Capital Goods had been sold for an amount. The said amount
is a transaction value, as per definition of “Transaction Value” as per Section 4 of
Valuation Rules. As per the proviso made under Rule 3(5A) of the Cenvat Credit
Rules, 2004, wherein it has been provided that wherever, the amount so calculated

)
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* is less than the amount equal to the duty leviable on tI;arisaction value, the amount
to be paid shall be equal to the duty leviable on transaction value. As the value of the
capital goods became zero as per calculation, and no duty can be levied on the said
value. As per the above proviso cited under Rule 3 (5 A) of the Cenvat Credit Rules,
2004, as amended, duty is leviable the transaction value as mentioned in the Sale
Invoice, which is transaction value. I find that, As per Notification No. 12/2013-
C.E.(NT) dated 27.09.2013,it has been provided that Capital Goods removed as such
, are to be removed at depreciated value. Again where the amount calculated is less
than the amount equal to the duty leviable on transaction value, then the amount to
be paid shall be equal to the duty leviable on transaction value.

8. I find that the appellant had not disclosed the removal of the said Capital
Goods as such after 10 years for the purpose of payment of Central Excise
duty/reversal of Cenvat credit and thereby they have not paid Excise duty.. They had
not declared the same in their monthly ER-1 returns. Had the audit not been
conducted, such clearance would have gone un-noticed. that the said appellant has
suppressed substantial information about the non-payment of Central Excise Duty
on the clearance of the said Capital Goods from the department deliberately with
intent to evade payment of Central Excise Duty. Therefore, I find that all the
essential ingredients to invoke the extended period of five years under Section 11A
(4) of Central Excise Act, 1944, read W1th Rule 14(i) of Cenvat Credit Rules, 2004,
exists in the instant case for recovery of Central Excise Duty not paid by the said

appellant.

9. Asdiscussed above, I find that the appellant has violated the provisions of Rule

3(5) of the Cenvat Credit Rules, 2004, in as much as they failed to pay proper Excise
duty for the clearance of used Capital goods as discussed supra and rendered
themselves liable to penalty under Section 11 AC (1) (c ) of the Central Excise Act,
1944. Further, the said omission and commission on the part of the appellant has
rendered themselves liable for penalty under Section 11 AC (1) (c) of the Central
Excise Act, 1944.Accordingly, I hold that the impugned order is proper and legal.

10. In view of above, I uphold the impugned order and disallow ’phe appeal.
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The appeal filed by the appellant stand disposed off in above terms. an 3\\”“‘0
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Attested /
P “L‘%S%/ date- /3/18
[K.K.Parmar )

Superintendent (Appeals)
Central tax, Ahmedabad. \2
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By Regd. Post A. D

M/s. Asarwa Mills,
( A Div. of Bengal Tea & Fabrics Ltd.),
Asarwa Road, ’
Ahmedabad.

Copy to-

1. The Chief Comfnissioner, CGST Central Excise, Ahmedabad zone.
9.The Commissioner, CGST Central Excise, Ahmedabad- North
3.TheAsstt.Commissioner,CGST, Div-II,Ahmedabad- North
4.The Asstt.Commissioner(Systems),CGST, Ahmedabad-North.
5.Guard file.

6. PA File.
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